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At first glance Burr's concession in the select-
ing of a jury seems extraordinary. But then,
why should one so confident of being able to
demonstrate his innocence fear prejudice which
rested on no firmer basis than ignorance of the
facts? This reflection, however, probably played
small part in Burr's calculations, for already he
knew that if the contemplated strategy of his
counsel prevailed the case would never come be-
fore the jury.

The first witness called by the prosecution was
Eaton, who was prepared to recount the substance
of numerous conversations he had held with Burr
in Washington in the winter of 1805-6, in which
Burr had gradually unveiled to him the treason-
able character of his project. No sooner, however,
was Eaton sworn than the defense entered the ob-
jection that his testimony was not yet relevant,
contending that in a prosecution for treason the
great material fact on which the merits of the en-
tire controversy pivots was the overt act, which
must be "an open act of war"; just as in a mur-
der trial the fact of the killing, the corpus delicti,
must be proved before any other testimony was
relevant, so in the pending prosecution, said they,
no testimony was admissible until the overt act